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Phone: 717-872-3787


                 Fax: 717-871-2010

To:
President’s Advisory Council

Dean’s Council

Mr. Larry Bishop, Director of Human Resources

From:
Ms. Patricia Hopson-Shelton, Assistant to the President for Social Equity

Date:
November 13, 1996

Re:
Summary of Veteran’s Preference from Wayne Melnick and Todd Brownfield to

Robert Mulle (Chief Legal Counsel)


We have received a General Legal Opinion #11-96: Compliance with the Veteran’s Preference Act.  In an effort to be proactive we are summarizing the Legal Opinion and recommendations from our legal counsel.

The Pennsylvania Veterans Preference Act creates a preference in Commonwealth appointments and promotions for any soldier, defined as any honorable discharged person who served in the armed forces of the United States, or any women’s organization connected with those forces, during any war or armed conflict, who has served since July 27, 1953.  Pennsylvania case law makes it clear that honorably discharged individuals serving in the armed forces of the United States since 1953, whether or not the country was engaged in war or armed conflict during the period in which the service in the “armed forces” has been held by the Commonwealth Court to include training time and service in the state National Guard and the United States Army Reserve for a civil service applicant.

The Herskovitz court made it clear that the Pennsylvania Veteran(s Preference Act is broader in scope than the federal veteran’s preference law.  It should also be noted that the same preferential rating given to soldiers under the provisions of the Pennsylvania Veterans Preference Act, shall be extended to include the spouses of deceased or disabled soldiers.

Currently, State System universities have been advised to use veteran’s preference as a “tie breaker”.  Where a veteran survives into the final pool of three or four candidates, and therefore presumably meets the minimum qualifications for the position, universities have previously been advised by the Legal Office to award the position to a veteran.  The term “tie-breaker” is a misnomer as candidates need not to be exactly equal or tied to award veterans’ preference.  Instead of calling it a “tie-breaker” the State System will be referred to as the “finalist pool” approach hereafter.

The rationale behind the “finalist pool” advice previously given is that unless an applicant successfully survives into the finalist pool of a search process he/she cannot have the employer’s requisite qualifications, as the employer has a subjective requirement that all candidates be sufficiently competitive to reach this pool.  To make the “finalist pool” approach work, each search must produce a pool and not a single candidate.

In keeping with the above, it is important to remember that caution must be exercised in the use of the “finalist pool” approach in practice.  There are currently pending in the courts several cases involving faculty hiring in which unsuccessful veteran applicants are challenging a State System university’s refusal to hire them.  In one of these cases, a Commonwealth Court judge recently issued a Decree Nisi in favor of the plaintiff veteran, ordering the university involved to create a faculty position for him.  The university has filed post-trial motions requesting that the court reconsider and rule in its favor.  Recognizing that this matter is not yet fully resolved, some instruction may be gleaned from the judge’s initial decision.

In the case in question, the veteran was one of seven “finalists” interviewed for the position.  The court held that since veteran met the Minimum requisite qualification set forth in Act 182 for faculty hires and designated by the written job search material, he was entitled to the preference and the position.  In practice, the search included the interview process and a teaching demonstration in which a number of seven “finalists” (but not the plaintiff) were asked to participate.  The university argued that the interview performance was utilized to narrow the field from seven to those who were invited to participate in the teaching demonstration, and that the teaching demonstration was used to further narrow to the successful candidate.  The judge held that the university was permitted to add to the minimum statutory qualifications.  Because successful performance in an interview and teaching demonstration had not included as a criterion of either the advertisement or the job description, once the applicant was found to meet  the minimum requisite qualifications that were established in advanced, therefore he was entitled to the job.

Under the reasoning of this court, universities would be advised to include “successful interview and teaching demonstration performance” in the written position requirements up front, if they want to be able to consider such performance as part of the narrowing process to the finalist pool.

According to Mulle’s memorandum, a successful search process should include the following:

1. Identify the minimum qualifications for a position (this might include a requisite that the applicant be able to communicate well and/or perform well in an interview or teaching demonstration).

2. Incorporate these minimum qualifications for a position into the position announcement and advertisement.

3. Solicit verification of veteran(s status from the applicants, and collect responses in the social equity office.

4. Begin the selection process to narrow candidates to an interview pool.  The interview pool should contain more than three candidates.

5. Selection of a “finalist pool” of at least three interviewed candidates who meet the minimum qualifications.

6. Forward finalist pool candidates to social equity office for review to determine whether any finalist is entitled to veteran’s preference.

7. Award position to most qualified veteran candidate from finalist pool.  If no qualified veteran candidate exists, award position in normal manner.

According to our hiring procedures Millersville is presently following most of Mr. Mulle’s recommendations.  I highly recommend that we include the statements “successful interview and teaching demonstration performance” in all appropriate position announcements and “successful interview” for other advertised positions.
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